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OPINION
WILKINS, Circuit Judge:

The United States Department of Energy (the Department) peti-
tions for review of adecision and order of the Federal Labor Rela-
tions Authority (the Authority) that concluded that the Department
violated the Federal Service Labor-Management Relations Act
(FSLMRA), 5U.S.C.A. 88 7101-7135 (West 1996). The Authority
held that the violation occurred when the Department disapproved of
aclausein acollective bargaining agreement that would have
required midterm bargaining regarding union-initiated proposals not
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included in or covered by the collective bargaining agreement. The
Authority cross-petitions for enforcement of its decision and order.1
We hold that the Department is not required to bargain with respect
to the provision and therefore deny enforcement of the decision and
order of the Authority.

l.
A.

The FSLMRA establishes a comprehensive set of rules governing
collective bargaining between federal-sector employers and employ-
ees. See Department of Health & Human Servs. v. FLRA, 844 F.2d
1087, 1088-89 (4th Cir. 1988) (en banc) [hereinafter HHS]. Like their
counterpartsin the private sector, federal agencies and unions have a
duty to "meet and negotiate in good faith for the purposes of arriving
at a collective bargaining agreement.” 5 U.S.C.A.8 7114(a)(4). This
duty to bargain generally includes all "condition[s] of employment"
except those explicitly exempted by the FSLMRA. See5U.S.CA.

§ 7114(b)(2); Nuclear Regulatory Comm'n v. FLRA, 895 F.2d 152,
154 (4th Cir. 1990) [hereinafter NRC]. 2 However, the duty to negoti-
ate "exists only "to the extent not inconsistent with any Federal law
or any Government-wide rule or regulation.” NRC, 895 F.2d at 154
(quoting 5 U.S.C.A. § 7117(a)(1)).3 Failureto negotiate in good faith
isan unfair labor practice. See 5 U.S.C.A. § 7116(a)(5), (b)(5).

1 The American Federation of Government Employees, Local 1995,
intervenes on behalf of the Authority, seeking enforcement of the order.

2 The statute defines "conditions of employment" as "personnel poli-
cies, practices, and matters, whether established by rule, regulation, or
otherwise, affecting working conditions." 5 U.S.C.A. 8 7103(a)(14). A
federal agency has no duty to negotiate over policies, practices or matters
that are specifically provided for by federal statute. See 5 U.S.C.A.

§ 7103(a)(14)(c); NRC, 895 F.2d at 154. Likewise, an agency has no duty
to bargain with respect to matters that relate to prohibited political activi-
tiesunder 5 U.S.C.A. 8 7103(a)(14)(A) or that involve the classification
of any position under 5 U.S.C.A. § 7103(a)(14)(B). See Library of Con-
aressv. FLRA, 699 F.2d 1280, 1284 n.16 (D.C. Cir. 1983).

3 Other matters expressly excepted from the scope of the duty of an
agency to bargain include those that are reserved to management under
the management rights clause contained in 5 U.S.C.A.8 7106(a) or that
conflict with an agency rule or regulation for which a compelling need
exists pursuant to 5 U.S.C.A. 8§ 7117(a)(2). See Library of Congress, 699
F.2d at 1284 n.16.




In addition, the duty to negotiate "does more than simply require

an agency to negotiate; it subjects the agency to the possibility that
the proposal will become binding." HHS, 844 F.2d at 1089. If good
faith negotiations fail, the FSLMRA provides for the resolution of the
impasse by the Federal Services Impasses Panel (the Impasses Panel),
which is vested with the authority to impose negotiable proposals on
the parties. See 5 U.S.C.A. 8 7119(c)(5)(B), (C); Department of
Defense, Office of Dependents Sch. v. FLRA, 879 F.2d 1220, 1222
(4th Cir. 1989). But, the Impasses Panel does not possess the author-
ity to impose terms that are inconsistent with the FSLMRA or any
other federal law. Seeid. Accordingly, the head of an agency may dis-
approve of aterm imposed upon the agency by the Impasses Panel
pursuant to 5 U.S.C.A. § 7114(c)(1) on the basis that the term is not
consistent with applicable law, i.e., is honnegotiable. Seeid.;
American Fed'n of Gov't Employeesv. FLRA, 778 F.2d 850, 856-57
(D.C. Cir. 1985).4 If the agency disapproves of a provision included
in a collective bargaining agreement by order of the Impasses Panel,
the union, in response, may either seek a negotiability determination
by the Authority under 5 U.S.C.A. § 7117(c)(1) or may file an unfair
labor practices charge against the agency pursuant to 5 U.S.C.A.

§ 7118.5 See Department of Defense Dependents Sch., Alexandria, Va
v. FLRA, 852 F.2d 779, 784 (4th Cir. 1988); American Fed'n of Gov't
Employees, 778 F.2d at 855-56. In either case, the Authority must
determine whether the provision in question is consistent with the
FSLMRA or other applicable law.

B.

The material facts are not in dispute. The Department employs
approximately 200 union workers at the Morgantown Energy Tech-

4 Disapproval of a provision in a collective bargaining agreement by
the head of an agency is essentially "an allegation of honnegotiability
under 8§ 7117(c)." American Fed'n of Gov't Employees, 778 F.2d at 857.

5 If the Authority concludes that the provision imposed by the Impasses
Panel is not inconsistent with law, disapproval of the provision by the
agency head amountsto afailure to cooperate in impasse procedures. See
American Fed'n of Gov't Employees, 778 F.2d at 856. Failure to cooper-
ate in impasse procedures or decisions of the Impasses Panel constitutes
an unfair labor practice. See 5 U.S.C.A. § 7116(a)(6), (b)(6).
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nology Center (METC) in Morgantown, West Virginia. The Ameri-
can Federation of Government Employees, Local 1995, AFL-CIO
(the Union) isthe certified exclusive representative of METC
employees for collective bargaining purposes. See 5 U.S.C.A.

§ 7114(a)(2).

METC and the Union are parties to a collective bargaining agree-
ment. During negotiations for a successor agreement, the Union pro-
posed the following "reopener” clause:

The Employer will be obligated to bargain in good faith on
any Union-proposed changes in conditions of employment
during the term of this agreement as long as the subject of
any specific proposal is not controlled by this agreement and
as long as the Union has not clearly and unmistakably
waived bargaining over all proposals.

JA. 6. METC and the Union failed to agree on the inclusion of this
language in the successor agreement; consequently, the Union
requested assistance from the Impasses Panel. Rejecting METC's
contention that the proposal was nonnegotiable, the Impasses Panel
concluded that the Union had a statutory right under the FSLMRA to
initiate midterm bargaining and that the failure to include a midterm
bargaining provision in the collective bargaining agreement could be
construed as awaiver by the Union of its statutory right.6 Accord-
ingly, the Impasses Panel directed the parties to adopt a modified ver-
sion of the Union's proposed |anguage:

6 The proposition that the FSLMRA creates a statutory obligation for
agencies to engage in midterm bargaining regarding union-initiated pro-
posalsisdirectly contrary to the law of this circuit. See Social Security
Admin. v. FLRA, 956 F.2d 1280, 1281 (4th Cir. 1992). In reaching its
decision, however, the Impasses Panel noted that it is bound by rulings
of the Authority and that the Authority chooses not to follow our hold-
ing. Rather, the Authority adheres to National Treasury Employees
Unionv. FLRA, 810 F.2d 295, 301 (D.C. Cir. 1987), which reaches the
contrary conclusion that federal employers are statutorily obligated to
bargain midterm over union proposals. See Internal Revenue Serv., 29
F.L.R.A. 162, 164-66 (1987).

5



The Employer will be obligated to bargain in good faith on
any negotiable Union-initiated proposals concerning matters
that are not contained in or covered by the collective-
bargaining agreement, unless the Union has waived its right
to bargain about the subject matter involved.

JA. 8.7

Subseguently, the Director of Personnel for the Department disap-
proved the collective bargaining agreement, see 5 U.S.C.A. § 7114(c),
on the basis that midterm bargaining would create a system of rolling
bargaining and result in endless negotiation in contravention of the
express aim of the FSLMRA to foster effective and efficient govern-
ment, see 5 U.S.C.A. § 7101(a)(1)(B), (2).

In response, the Union filed unfair labor practice charges with the
Authority, contending that the Department, by disapproving of the
language included in the collective bargaining agreement by order of
the Impasses Panel, impermissibly interfered with the collective bar-
gaining relationship in violation of 5 U.S.C.A. § 7116(a)(1), (5). The
Union also asserted that the Department failed to cooperatein
impasse proceduresin violation of 5 U.S.C.A. § 7116(a)(1), (6). Rely-
ing on Social Security Administration v. FLRA, 956 F.2d 1280, 1281
(4th Cir. 1992) [hereinafter SSA], the Department argued that its dis-
approval of the reopener clause was justified because the language
imposed by the Impasses Panel was not consistent with applicable law
and would frustrate the purpose of the FSLMRA to foster "effective
and efficient” government and would create unstable labor relations.
The Authority rejected the Department's argument, determining that
SSA addressed only the issue of whether an agency has a statutory
duty to engage in midterm bargaining over union-initiated proposals,
leaving open the question of whether such provisions are negotiable.
See Department of Energy, Washington, D.C., 51 F.L.R.A. 124, 127
(1995).8 The Authority then determined that the reopener clause was

7 The Impasses Panel modified the reopener clause because it found the
proposed language to be ambiguous.

8 The Authority explained in its order that it declines to follow our
decision in SSA as binding precedent in any case. See Department of
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not inconsistent with the FSLMRA or any other law and thus was
negotiable. Seeid. at 128-29.

Having concluded the provision was negotiable, the Authority
determined that the Department had failed to cooperate with the deci-
sion of the Impasses Panel in violation of 5 U.S.C.A. § 7116(a)(1),
(6). Seeid. at 130. Additionally, the Authority ruled that the Depart-
ment unlawfully interfered with the collective bargaining process
between METC and the Union in violation of 5 U.S.C.A.
§7116(a)(1), (5). Seeid. The Authority ordered the Department to
rescind its disapproval of the provision imposed by the Impasses
Panel and to direct METC to incorporate the reopener clause into the
collective bargaining agreement. Seeid. at 130-31.

.
A.
We will set aside adecision of the Authority if it is"arbitrary,

capricious, an abuse of discretion, or otherwise not in accordance with
law." 5 U.S.C.A. 8 706(2)(A) (West 1996); see Bureau of Alcohal,

Energy, Washington, D.C., 51 F.L.R.A. a 127 n.4. An agency generally
must "follow the law of the circuit whose courts have jurisdiction over

the cause of action.” Hyaitt v. Heckler, 807 F.2d 376, 379 (4th Cir. 1986).

Here, however, the venue provision of the FSLMRA is such that the
Authority cannot know which circuit court of appealswill review its

decision. See 5 U.S.C.A. § 7123(a) (allowing a " person aggrieved by any

final order of the Authority” to seek review in the "court of appealsin
the circuit in which the person resides or transacts business' or in the
Court of Appealsfor the District of Columbia Circuit). Thus, although

"[w]e cannot . . . defer to alegal determination which flouts our previous
statements on the law," PPG Indus., Inc. v. NLRB, 671 F.2d 817, 823 n.9

(4th Cir. 1982), we recognize that the Authority isin a difficult position
when the circuit courts of appeals that may review its decisions have
reached differing conclusions, see Johnson v. United States R.R. Retire-

ment Bd., 969 F.2d 1082, 1091 (D.C. Cir. 1992) (noting that nonacquies-

cence may result when "a broad venue statute . . . forces the agency to
act without knowing which circuit court [of appeals] ultimately will
review its actions").
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Tobacco & Firearmsv. FLRA, 464 U.S. 89, 97 n.7 (1983). Although
"the Authority is entitled to considerable deference when it exercises
its special function of applying the general provisions of the
[FSLMRA] to the complexities of federal |abor relations,” reviewing
courts "must not rubber-stamp . . . administrative decisions that they
deem inconsistent with a statutory mandate or that frustrate the con-
gressional policy underlying a statute.” 1d. at 97 (internal quotation
marks omitted) (second ateration in original). When a decision of the
Authority undermines congressional intent with respect to the
FSLMRA, it should not be enforced. See HHS, 844 F.2d at 1090.
Mindful of these principles, we consider whether the decision and
order of the Authority requiring the Department to rescind its disap-
proval of the reopener clauseis arbitrary, capricious, an abuse of dis-
cretion, or is not in accordance with law.

B.

The parties agree that the sole issue before usis whether a clause
that requires an agency to bargain midterm with respect to union-
initiated proposalsisinconsistent with federal law and thereforeis
not negotiable. See 5 U.S.C.A. § 7117(a)(1); Nuclear Regulatory
Comm'n, Washington, D.C. v. FLRA, 25 F.3d 229, 231 (4th Cir.
1994). Relying on SSA, the Department contends that a midterm bar-
gaining proposal is nonnegotiable because midterm bargaining con-
travenes the language, express statutory purpose, and legidlative
history of the FSLMRA. The Authority and the Union argue that SSA
leaves open the question of whether such a provision is negotiable.
Further, the Authority and the Union assert that the reopener clause
is not inconsistent with federal law--and therefore is negotiable--
because it does not run afoul of any specific statutory provision.

Our reasoning in SSA compels the conclusion that a clause requir-
ing an agency to engage in union-initiated midterm bargaining is
inconsistent with the FSLMRA and, consequently, is not negotiable.
In SSA, we held that "union-initiated midterm bargaining is not
required by the [FSLMRA] and would undermine the congressional
policies underlying the statute." SSA, 956 F.2d at 1281 (emphasis
added). Such bargaining is at odds with the language of the
FSLMRA, which "contemplate]s] that [the duty to bargain] arises as
to only one, basic agreement.” Id. at 1284; see 5 U.S.C.A.
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§ 7114(a)(4) (requiring agency and union to meet and negotiate "for
the purposes of arriving at a collective bargaining agreement")
(emphasis added); seealso 5 U.S.C.A. § 7114(b)(1) (referring to a
single collective bargaining agreement); 5 U.S.C.A. § 7114(b)(5)
(directing parties "to implement such agreement™). Moreover, SSA
makes clear that union-initiated midterm bargaining would frustrate
the express purpose of the FSLMRA to foster stability and an effec-
tive and efficient government by resulting in "seriatim” bargaining.
SSA, 956 F.2d at 1288. Such a piecemeal approach to collective bar-
gaining in the federal sector would not encourage parties to "foresee
potential labor-management relations issueq] | and resolve those
issuesin as comprehensive a manner as practicable.” Id. (internal
guotation marks omitted).

The Authority and the Union counter that SSA does not control this
case because SSA addressed only the statutory duty of an agency to
engage in midterm bargaining, leaving open the issue of the negotia-
bility of a contractual provision requiring union-initiated midterm bar-
gaining. We agree that the question of whether the FSLMRA imposes
a statutory duty differs from the question of whether an agency must
negotiate with a union regarding the inclusion of a clause in a collec-
tive bargaining agreement. Under the present circumstances, however,
this distinction is more apparent than real.

We concluded in SSA that not only is union-initiated midterm bar-
gaining not mandated by the FSLMRA, but also that it is contrary to
the FSLMRA. Seeid. at 1281. Accordingly, the Department properly
disapproved of the clause. See Department of Defense, Office of
Dependents Sch., 879 F.2d at 1222 ("[A]n agency head may disap-
prove a collective bargaining agreement, even if panel-imposed, by
determining it to be not “in accordance with the provisions of [the
FSLMRA] . ..." (citation omitted) (quoting 5 U.S.C. § 7114(c)(2))).
Furthermore, were we to find this type of provision negotiable, we
would effectively vitiate SSA. Because the Impasses Panel adheres to
the position of the Authority that the Department has a statutory duty
to engage in midterm bargaining, we cannot envision a case in which
the Impasses Panel would fail to impose upon an agency a midterm
bargaining clause like the one before us. Indeed, the Authority has
consistently found that a bargaining proposal that simply restates a
statutory bargaining obligation is negotiable. See, e.g., National Fed'n
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of Fed. Employees L ocal 405, 42 F.L.R.A. 1112, 1135-36 (1991).
Thus, aunion could circumvent SSA by the mere expedient of negoti-
ating to impasse on a midterm bargaining provision, essentially
requiring an agency to bargain midterm over union proposals despite
our determination that such arequirement is contrary to the
FSLMRA.

We also reject the contention of the Authority and the Union that

the clause is negotiable because it does not contravene a specific stat-
utory provision. The duty to bargain does not include proposal s that
trench upon matters specifically addressed by afederal statutory pro-
vision or matters that are inconsistent with federal law. See NRC, 895
F.2d at 154. These are two separate limitations on the duty to negoti-
ate, requiring us to determine whether the proposal at issue involves
"matters specifically provided for by Federal statute, or more
generdly, . . . [mattersthat] are inconsistent with any Federal law."
Department of Defensev. FLRA, 685 F.2d 641, 648 (D.C. Cir. 1982)
(citations and internal quotation marks omitted) (emphasis added);
accord NRC, 895 F.2d at 154. Thus, the duty of the Department to
negotiate clearly does not extend to matters that are inconsistent with
afederal statute, even if there is no specific statutory provision that
prohibits the bargaining proposal. Otherwise, a party could negotiate
to impasse a proposal that, as in the case before us, is at odds with
the policies underlying a statute and is wholly contrary to congressio-
nal intent.9

9 The Union argues finally that midterm bargaining does not produce
theillsidentified in SSA. Specifically, the Union contends that union-
initiated midterm bargaining does not lead to the dispersal or manipula-
tion of the bargaining process and, therefore, is not inconsistent with the
FSLMRA. Moreover, the Union asserts that adoption of the Depart-
ment's position would actually frustrate the statutory policy of fostering
an effective and efficient government. See 5 U.S.C.A. § 7101(b). We
reject these arguments, each having been considered and dismissed in
SSA. See SSA, 956 F.2d at 1287 (observing that "[a] union can gain atac-
tical advantage by negotiating--and then arbitrating--issues seriatim
rather than as a unified package"); id. at 1288 (explaining that "[u]nion-
initiated midterm bargaining risks serious interference” with the "para-
mount right of the public to as effective and efficient a Government as
possible") (internal quotation marks omitted); id. (noting that "midterm
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For the foregoing reasons, we conclude that the Department is not
required to negotiate with the Union regarding a clause that mandates
union-initiated midterm bargaining and accordingly that the Depart-
ment properly disapproved of the reopener clause. Because the deci-
sion of the Authority is not in accordance with law, we grant the
Department's petition for review and deny the Authority's cross-
application for enforcement.

ENFORCEMENT DENIED

LUTTIG, Circuit Judge, concurring in the judgment:

I cannot join the opinion of the Court. Nonetheless, for the reasons
set forth below, 1, too, deny enforcement of the Federal Labor Rela-
tions Authority's order.

In the opinion of the Authority under review, the Authority

expressly refused to follow our Circuit's precedent in Social Security
Administration v. FLRA, 956 F.2d 1280 (4th Cir. 1992) ("SSA"), and,
instead, as the opinion states, followed the District of Columbia Cir-
cuit'sdecisionin NTEU v. FLRA, 810 F.2d 295 (D.C. Cir. 1987). See
JA. at 29, 32 and n.4.*

bargaining would encourage dispersal of the collective bargaining pro-
cess') (internal quotation marks omitted). We decline to address the
Union's suggestion that SSA was wrongly decided. SSA isthelaw in this
circuit until it is overruled by the en banc court or superseded by a deci-
sion of the Supreme Court. See Chisolm v. Transouth Fin. Corp., 95 F.3d
331, 337 n.7 (4th Cir. 1996).

* In the course of its opinion, the Authority notesits belief that its reso-
Iution of the case is not inconsistent with our opinion in SSA because, in
that opinion, we addressed only whether mid-term collective bargaining
isrequired by the Federal Service Labor-Management Relations Act.
Indeed, the Authority goes so far asto say that it would have reached the
same conclusion in this case even were it to agree with the decision in
SSA. SeeJA. at 29, 32 and n.4. Aware that its case could ultimately be
reviewed in this court, it was strategically wise for the Authority to
attempt to "cover" itself in thisway. That it thought to do so, however,
in no way alters the fact that the Authority did not apply the law of this
Circuit in reaching its decision.
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When the Court requested post-argument briefing on the FLRA's
position that it is not bound by the law of this Circuit, the FLRA
responded that, under the venue provision of the Federal Labor-
Management Relations Act, 5 U.S.C. § 7123,"it isimpossible for the
Authority to achieve total consistency between itsruling and [differ-
ing rulings] of the courts of appeals.” See Letter from David M.
Smith, Solicitor, Federa Labor Relations Authority, to Bert M. Mon-
tague, Clerk of Court (Oct. 2, 1996) (copy attached). Pursuant to sec-
tion 7123, the Authority explained, a party aggrieved by a decision of
the Authority may fileits appeal in either the District of Columbia
Circuit or the circuit in which the aggrieved party resides or transacts
business, and, consequently, the Authority does not know at the time
it makes its decision in which circuit its decision will be reviewed.
When deciding its cases, therefore, the agency simply chooses that
law which it prefers from among the conflicting circuit precedents.

The Court also requested that the Solicitor General of the United
States be informed of the position being taken by the FLRA with
respect to this Court's opinions. Following notification of the FLRA's
position, the Department of Justice's Appellate Staff filed with the
Court aletter in which it expressed its support for the FLRA's posi-
tion, representing that that support is shared by Acting Solicitor Gen-
eral Dellinger. See Letter from William Kanter, Deputy Director,
Civil Division Appellate Staff, to Patricia S. Connor, Clerk of Court
(Nov. 14, 1996) (copy attached). In that letter, the Department's Civil
Division took the position that federal agencies are never bound by
the principles of law set forth in the opinions of this Court, even where
no multiple-venue provision obtains and even in matters arising
within the jurisdiction of this Circuit. Wrote Mr. Kanter:

Even where there is no multiple-venue provision, we do not
believe that there is any constitutional requirement or any
other inflexible rule that a federal agency must apply the
legal principles announced in a court of appeals decision to
the administration of a statutory program, either generally
or in matters arising in the particular circuit.

Id. at 2 n.1 (emphasis added). Mr. Kanter continued with the surpris-
ing assertion that agencies of the Executive Branch, when they do
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choose to abide by the law of this court, do so only"as a matter of
policy and comity." 1d.

| appreciate the precarious position in which the FLRA finds itself

by virtue of the multiple-venue provision of section 7123 when it first
adjudicates a dispute. Indeed, recognizing the awkwardness, | cannot
fault the agency for taking the position that, at the adjudicatory stage
of its proceedings, it may follow that caselaw which it prefers. How-
ever, | cannot, and do not, accept the Department of Justice's and the
agency's quite different, and, in my view, extraordinary, position that,
even absent a multiple-venue provision and even outside the context
of aparticular litigation, the agency is not bound by the principles of
law set forth in the opinions of this Court "in matters arising in [thig]
particular circuit." In my judgment, in such contexts, every federal
agency, including the FLRA, isrequired to abide by the law of this
Circuit in matters arising within the jurisdiction of this Court, until and
unlessit is changed by this Court or reversed by the Supreme Court

of the United States. See, e.q., Hyatt v. Heckler, 807 F.2d 376, 379
(4th Cir. 1986); Anderson v. Heckler, 756 F.2d 1011, 1013 (4th Cir.
1985); Lopez v. Heckler, 713 F.2d 1432, 1438 (9th Cir. 1983)(order
denying stay), stay granted, 463 U.S. 1328 (1983), motion to vacate
stay denied, 464 U.S. 879 (1983); Jones & Laughlin Steel Corp. v.
Marshall, 636 F.2d 32, 33 (3d Cir. 1980); ITT World Communications
v. ECC, 635 F.2d 32, 43 (2d Cir. 1980); Ithaca College v. NLRB, 623
F.2d 224, 228 (2d Cir. 1980); Mary Thompson Hosp., Inc. v. NLRB,
621 F.2d 858, 864 (7th Cir. 1980). Were it otherwise, federal agencies
would be subject to no law at all -- as, indeed, it appears they believe
to be the case.

Neither United States v. Mendoza, 464 U.S. 154, 162 (1984), nor
United States v. Estate of Donnelly, 397 U.S. 286, 294-295 (1970),
which the United States would have us believe support its extraordi-
nary assertion, see Kanter Letter at 2 n.1, isto the contrary. In
Mendoza, the Court ssmply disapproved the use of nonmutual collat-
eral estoppel against the government. That is, the decision held only
that a party who was not a party to a prior litigation may not collater-
ally estop the government in subsequent litigation from rearguing the
issue that was adversely decided against the government in the prior
litigation. Mendoza says nothing at all as to whether the government
is bound, in matters arising within a particular circuit, by that circuit's
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precedent between the time when an issue is decided adversely to the
government and the time of a subsequent action. In any event, not
only does the Department of Energy here not attempt to invoke collat-
eral estoppel against the FLRA, but all four partiesin thislitigation
and in Social Security Administration v. FLRA are, in my view, the
same -- the United States Government. Accordingly, nonmutual col-
lateral estoppel has no application whatsoever.

Estate of Donnelly likewise is of no relevance in this case. There,

the Court merely held that the United States could not be penalized
for, or "deprive[d] . . . of the fruits of," see 397 U.S. at 293-94, acting
in accordance with what the Court itself subsequently held was the
correct interpretation of afederal statute governing the filing of tax
lien notices, an interpretation which had been rejected by the court of
appeals. The Court did not so much as comment on whether the
United States was, or had been, bound by the court of appeals' inter-
pretation of the statute during the period between issuance of the
opinion and the action at issue in Estate of Donnelly. Moreover, the
statute at issue in Estate of Donnelly was not one which was regularly
applied by the government in its dealings with other parties. The stat-
ute governed the filing of federal tax lien notices; the only conse-
guence of the government's failure to abide by the court of appeals
interpretation of the statute was that the government risked the possi-
bility that, at such time asit sought to enforce alien, it would be
barred from doing so under the established law in the circuit.

In any event, regardless of the precariousness of the FLRA's posi-
tion (because of the multiple-venue provision of section 7123) when
it originally adjudicates a dispute, and regardless of whether the
agency is bound to apply the law of this Circuit in matters arising
within this Circuit following an adverse decision or is bound by one
of our prior decisions when before this Court, |, as ajudge of this
Court, am bound by the prior decisions of this Court. | am not free,
asthe agency believesit is, to conduct myself unconstrained by law.
Nor am |, asthe Authority is, subject to any kind of multiple-venue
provision; | am bound by the law of but one circuit. Therefore, when
faced with an agency decision in which the agency expressly refuses
to follow the law of this Circuit, | can conclude only that that decision
isarbitrary, capricious and inconsistent with law, cf. SEC v. Chenery
Corp., 318 U.S. 80, 94 ("[I]f the action is based upon a determination
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of law asto which the reviewing authority of the courts does come
into play, an order may not stand if the agency has misconceived the
law."); Prill v. NLRB, 755 F.2d 941, 947-48 (D.C. Cir. 1985), just as
| am bound to hold that a district court abuses its discretion when it
appliesthe incorrect law, see, e.q., PPG Industriesv. NLRB, 671 F.2d
817, 823 n.9 (4th Cir. 1982) ("We cannot . . . defer to alegal determi-
nation which flouts our previous statementson thelaw . . . . Itisthe
duty of the NLRB to apply the law of the Circuit."). In other words,
although it may arguably be defensible, at least in the first instance,
that the agency chooses not to apply the law of this Court, that under-
standabl e choice does not affect my obligation to judge the agency's
action under the laws of this Circuit. And, given that the agency did
not apply the law of this Circuit, its decision is, ipso facto, "not in
accordance with law." For this reason alone, | concur in the judgment
of the court denying enforcement of the FLRA's decision.
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UNITED STATES OF AMERICA
FEDERAL LABOR RELATIONS AUTHORITY
WASHINGTON, DC 20424

OFFICE OF THE SOLICITOR
October 2, 1996

Bert M. Montague

Clerk

United States Court of Appeals
for the Fourth Circuit

1100 E. Main Street

U.S. Court House Annex
Richmond, Virginia 23219

Re: United States Dep't of Energy v. FLRA, No. 95-2949
(argued Sept. 27, 1996)

Dear Mr. Montague:

At oral argument in the above-captioned case, the panel requested
that | provide aletter to the Court explaining the basis for the nota-
tion, in the decision under review, that the Authority "has respectfully
declined to follow the Fourth Circuit's decision[in SSA v. FLRA, 956
F.2d 1280 (4th Cir. 1992) (SSA)]" (JA at 32 n.4). In SSA, this Court
found that an agency does not violate the Federal Service Labor-
Management Relations Statute, 5 U.S.C. 88 7101-7135 (Statute), by
refusing to bargain over union-initiated proposals during the term of
a collective bargaining agreement. As reflected in this and other deci-
sions, the Authority has, since 1987, instead followed the contrary
holding of the United States Court of Appealsfor the District of
Columbia Circuit in NTEU v. FLRA, 810 F.2d 295 (D.C. Cir. 1987)
(NTEU).

It isimportant to clarify at the outset the relationship between SSA
and the instant case. The decision on review in this case does not rely
on the Authority's determination not to follow this Court's holding in
SSA. The Authority decided in this case that a collective bargaining
proposal obliging an agency to bargain midterm over certain union-

16



initiated proposalsis not inconsistent with any Federal law or
Government-wide rule or regulation. Aswe have argued (Br. 23-24),
this holding, ultimately concerning the parties bargaining obliga-
tions, is independent of and not inharmonious with SSA's determina-
tion that there is no statutory requirement to bargain midterm. Our
consistent position has been and continues to be that any decision by
the Court in this case is not controlled by this Circuit's determination
in SSA. Accordingly, in its cross petition for enforcement, the Author-
ity has not requested or suggested that this Court contravene its earlier
precedent.

However, even were the case presently before the Court factually
and legally indistinguishable from the matter decided in SSA, the
unpredictable venue provision contained in section 7123 of the Stat-
ute would make it impossible for the Authority to achieve total con-
sistency between its ruling and those of the courts of appeals. Section
7123(a) provides that a person aggrieved by afinal order of the
Authority may "institute an action for judicial review of the Authori-
ty's order in the United States court of appealsin the circuit in which
the person resides or transacts business or in the United States Court
of Appealsfor the District of Columbia." Were the Authority, in a
case on all fourswith SSA, to apply this Circuit's SSA decision, the
aggrieved union could seek judicial review in the District of Colum-
bia Circuit claiming, accurately, that the Authority had failed to com-
ply with that Circuit's NTEU determination. If, on the other hand, the
Authority followed and applied the District of Columbias NTEU rul-
ing, the Federal agency involved, which presumably"transacts busi-
ness' nationwide, could seek review in the Fourth Circuit, where the
Authority's decision would be at variance with this Circuit's SSA
case. In sum, if faced with such an indistinguishable dispute, the
Authority would not be able, at the time of the issuance of its decision
and order, to predict whether or where its order would be reviewed.
Moreover, if judicial review were sought in either the District of
Columbia or Fourth Circuit, the Authority, irrespective of the course
chosen, would find itself in the position of not complying with a pre-
vious decision of a United States Court of Appeals.

Theinterest in anational, uniformly administered Federal |abor-
management relations program is undercut by the potential described
in the preceding paragraph where the party aggrieved by the Authori-
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ty's decision will inevitably prevail through judicial forum shopping.
As aresult, when the Authority has faced such a scenario, consider-
ation has been given to proactive approaches such as petitioning the
Supreme Court for certiorari or preemptively seeking enforcement in
other circuitsin an effort to clarify and develop the law on certain
issues. This latter approach was recently invoked by the Authority in
FLRA v. NASA, No. 95-9010, (11th Cir., application for enforcement
filed July 31, 1995) where the Authority adjudicated a case involving
an issue previously decided differently by the Third and District of
Columbia Circuits. The Supreme Court has noted that the process of
litigation of the same issue in multiple forums, rather than appeal,
servesthe interest of developing better legal doctrine. United States
v. Mendoza, 464 U.S. 154, 163 (1984).

Had the case before the Court involved the issue previously

decided by this and the District of Columbia Circuit, the Authority
would have contemplated an enforcement strategy in a circuit other
than the Fourth. Asthis case was not inconsistent with SSA, the
Authority was content to issue its decision and, if judicia review was
sought, litigate the merits of the decision regardless of the forum cho-
sen by the aggrieved party.

Thank you for providing me the opportunity to advise the Court of
the Authority's position concerning this matter. In accordance with
the Court's direction, a copy of thisletter is being sent to the Solicitor
General of the United States.

Sincerely,

David M. Smith
Solicitor

Copy Furnished:

Walter Dellinger, Esq.
Acting Solicitor General

William Kanter, Esq.
Appellate Staff, DOJ

Kevin Grile, Esqg.
AFGE
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U.S. Department of Justice

WK anter(202) 514-4575
145-192-602Washington, D.C. 20530

November 14, 1996

Ms. Patricia S. Connor

Clerk, United States Court of Appeals
for the Fourth Circuit

Fifth Floor

1100 East Main Street

Richmond, VA 23219

Re: U.S. Department of Energy v. FLRA
No. 95-2949

Dear Ms. Connor:

| am writing to respond to the letter dated October 2, 1996 from

the Solicitor of the FLRA, David M. Smith. In his letter, which was
written at the request of the Court, the Solicitor explains why the
FLRA does not follow this Court's holding in SSA v. FLRA, 956 F.2d
1280 (4th Cir. 1992), and more generally why the FLRA at times does
not follow seemingly controlling circuit precedent.

AsMr. Smith's letter makes clear, the statute's venue provision, 5
U.S.C. 7123, is such that the FLRA cannot know, at the timeit adju-
dicates a dispute, which court of appealswill review its decision. This
same consideration has led the NLRB, whose venue provision is quite
similar to 5 U.S.C. 7123, to state that "[i]t is thus apparent that we
operate under a statute that simply does not contemplate that the law
of asingle circuit would exclusively apply in any given case." Arvin
Automotive, 285 NLRB 753, 757 (1987). See also Estreicher and
Revesz, Nonacquiescence By Federal Administrative Agencies, 98
YaelL.J. 679, 709 (1989).1

1 Werecognize that in PPG Industriesv. NLRB, 671 F.2d 817, 822, n.9
(4th Cir. 1982), this Court stated that "[i]t is the duty of the NLRB to
apply the law of the Circuit." But PPG did not address the dilemma
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Especialy in view of this venue uncertainty, we agree with the

FLRA that it was not bound to follow the SSA decision at the admin-
istrative phase of this case. That said, however, Fourth Circuit law
does provide the rule of decision in cases reviewing FLRA action in
this Court. In this case, we cannot agree with the FLRA that the Court
can affirm the FLRA's decision as consistent with SSA. On the con-
trary, the FLRA imposed on the Department of Energy a contract pro-
vision requiring the very broad scope of midterm bargaining that this
Court held in SSA "would *** contravene many of the basic purposes
of the FSLMRS" and would be "inconsistent with[the] statutory man-
date [and] frustrate] ] the congressional policy underlying [the] stat-
ute." (Citations and quotation marks omitted). 956 F.2d 1288, 1290.
Thus, wethink SSA very clearly callsfor reversal of the FLRA deci-
sion in this case.

posed by the venue provision, and thus did not, we submit, foreclose reli-
ance upon venue considerations in a case such as the present one.

Even where there is no multiple-venue provision, we do not believe
that there is any constitutional requirement or any other inflexible rule
that afederal agency must apply the legal principles announced in a court
of appeals decision to the administration of a statutory program, either
generally or in matters arising in the particular circuit. The agency, for
example, may propose, in good faith, to seek reconsideration of alegal
ruling by the court of appeals, perhaps in light of intervening develop-
ments in that court, another circuit, or the Supreme Court. See United
States v. Estate of Donnelly, 397 U.S. 286, 294-295 (1970) (the United
Statesis generally "entitled to adhere to what it believes to be the correct
interpretation of a statute * * * except where bound to the contrary by
afinal judgment in a particular case"); United States v. Mendoza, 464
U.S. 154, 162 (1984) (the United States is not bound by nonmutual col-
lateral estoppel and is not required to adhere to a prior judgment "in a
caseinvolving alitigant who was not a party to the earlier litigation™);
see generally 130 Cong. Rec. 25977 (1984) (appended hereto) (letter
from Solicitor General Leeto Senator Dole, Chairman, Senate Finance
Committee, opposing proposed amendment to Social Security Act to
require the Social Security Administration to follow adverse court of
appeals decision in calculating payments to beneficiaries who were not
parties to the case). Of course, in many instances an agency will, asa
matter of policy and comity, follow circuit precedent.
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We are authorized to state that the Acting Solicitor General, who
received a copy of Mr. Smith's |etter at the direction of the Couirt,
agrees with the positions taken in this letter.

I am enclosing an original and three copies of the letter for the
Court, and a copy istoday being mailed to each counsel listed below.

Yoursvery truly,

William Kanter
Deputy Director, Appellate Staff
Civil Division

ATTACHMENT

cc: David M. Smith, Solicitor
Federal Labor Relations Authority
607 14th St., N.W. Suite 222
Washington, D.C. 20424

Mark D. Roth, Esquire

American Federation of Government Employees
80 F St., N.W.

Washington, D.C. 20001

Kevin Grile, Esquire

American Federation of Government Employees
449 North Clark St. Room 300

Chicago, Illinois 60621
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